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Environmental Offsets in Queensland: New Mechanisms for Managing Natural 
Resources? 
 
Environmental Offsets in Queensland 
 
The Queensland Government through the Department of Natural Resources and Water and 
the Environmental Protection Agency recently released an Environmental Offsets Discussion 
Paper.  This paper seeks to find common principles that can form the guidelines for using 
environmental offsets in Queensland.  An offset is a positive gain of an environmental value.  
Environmental offset policy is an attempt to compensate for negative environmental impacts 
occurring as the result of a development.  For example a party can undertake an activity that 
reduces an ecosystem service if it also undertakes a separate activity1 which increases the 
ecosystem service by at least the same amount.  A number of offset programmes already exist 
in Queensland these include: 
 
 Vegetation Offsets under the Vegetation Management Act 1999; 
 Koala Habitat Offsets under the Nature Conservation Act 1992 and 
 Offsets for loss of Marine Fish Habitat under the Fisheries Act 1994 
 
The purpose of the government discussion paper is two-fold.  Firstly to create a whole of 
government approach concerning environmental offsets.  This will require the creation of 
common policy to be applied consistently to all environmental offset activities in Queensland.  
At this stage the government is focusing the policy on the existing offset activities identified 
above.  However the policy is being developed flexibly with the option of other offsetting 
activities being included as offsetting programmes develop in other areas (for example 
biodiversity offsets).   
 
The second part of the discussion paper contemplates the creation of an entity currently called 
“Green Invest”.  Green Invest would be operated through the Department of Natural 
Resources and Water.  The function of Green Invest is to provide a register of environmental 
offsets activities in Queensland.  The creation of this register will mean that developers can 
contact Green Invest if they wish to purchase offset credits from a third party provider who 
specialises in completing offset activities.  This type of programme is similar to an 
environmental banking model that has been adopted in the United States of America.  It 
introduces a third party who creates environmental offset credits. This independent third party 
then sells these offset credits to developers, who use the credits to meet conditions imposed 
under planning instruments.  The independent third party generates the offset credits with the 
aim of restoring the area to meet relevant offset policy. This creates a new market opportunity 
for industries to specialise in the establishment and restoration of natural resource 
environmental values.  If these third party “banks” come into existence, developers who 
would rather pay someone to carry out the offset activities can contact Green Invest to find a 
suitable offset provider rather then carry out the offset activities themselves.  The “banking” 
model involves the attribution of a market value to certain environmental services.  This 
creates an incentive for the private sector to become involved in the establishment and 
restoration of environmental values.  Some of the legal issues associated with environmental 
offset creation and the current environmental offset arrangements in Queensland will now be 
examined. 
 
                                                 
1 Greg Murtough, Barbara Aretino and Anna Matysek, 'Creating Markets for Ecosystem Services' 
(Productivity Commission, Staff Research Paper, Commonwealth of Australia, 2002), at xi 
Legal Issues Associated with Environmental Offset Creation 
 
A number of legal issues arise in the creation of environmental offsets.  These include: 
 
 Issues related to permanence of the offset;   
 Issues related to additionality concerns;   
 Issues related to double-counting;  
 Consideration related to land tenure. 
 
In order to meet permanence concerns the life of the offset must be the same as the life of the 
development.  For example, if a development occurs in a forested area and an offset is 
provided for in a separate area, the offset must be legally secured so the offset area is not then 
developed.  This will require legal recognition of the offset. The most secure was to ensure 
legal recognition is registration of the interest on the Torrens Register.  Registration of the 
interest provides another advantage as well.   It allows for separate interests associated with 
the land holding to be given recognition by the Register.  So a landholder may be the 
registered proprietor and the holder of the offset credit may have an easement right over the 
title to the land. 
 
Additionality requires that activity above and beyond “business as usual” was affected in 
order to create the offset.  If the developer is already required to undertake certain activities as 
part of the development approval, this will not be enough to create an offset.  For example if 
legislation requires the payment of funds to a research body, as part of the development 
approval, this activity can then not be used to provide an offset.  The offset activity must go 
beyond existing legislative requirements in order to improve or maintain a certain 
environmental standard. 
      
Issues related to double-counting arise in two circumstances.  Firstly, if competing schemes 
exist for an offset activity, a landowner may attempt to get recognition under both schemes 
which would prevent an overall gain of the environmental service.  Secondly one parcel of 
land may be used to generate many different types of environmental offsets.  For example if a 
forest area is established, this area will provide many environmental services such as: 
biodiversity services, carbon storage, water purification services and soil health improvement.  
Should the landowner be able to create individual credits for each individual environmental 
service provided for by the establishment of the forest?  The answer depends on the scientific 
soundness of recognising and rewarding these competing environmental services. 
 
Current land tenure arrangements may prevent the operation of environmental offsets in 
certain circumstances.  In relation to freehold land, the Torrens system may not be able to 
accommodate all the different interests that environmental offsets programmes may generate.  
For example on a large parcel of land, the landowner may generate a large number of 
environmental offsets, and it may not be practical for the land register to give recognition to 
each individual owner of an environmental offsets.  This would put of offset holders at a 
disadvantage, giving them an equitable interest actionable through contract law, as opposed to 
a legal interest in the land.  State leasehold land may also present an issue for offsetting 
activities.  If ownership of the natural resources on the land is vested in the State, this would 
provide little incentive for leasehold owners to use the land to develop environmental offsets.  
This is an issue in Queensland, because of the comparatively large percentage of land held 
under leasehold arrangements.  This land will then be excluded from offset activities which 
have the potential to provide a functional lift in the environmental quality of the land.  
 
 
Vegetation Management Offsets 
 
The Policy for Vegetation Management Offsets was released on 23 August 2007.2   The 
Policy is used to inform the operation of the four current Regional Vegetation Management 
Codes.  The four codes apply to different regional areas.   Regional Codes exist for the: 
 
 Brigalow Belt and New England Tablelands Bioregions; 
 Coastal Bioregions; 
 South East Queensland Bioregion; and 
 Western Bioregions. 
 
These codes are used in the evaluation of development submissions for clearing vegetation 
under the Integrated Planning Act 1997.  The Codes were created to comply with the 
provisions outlined in the Vegetation Management Act 1999 and are applicable upon approval 
of a development submission for assessable clearing.3  For the purposes of the codes, 
applications for clearing can be made on a number of grounds.4  In order to obtain approval to 
clear for one of the listed purposes the code requires applicants to propose an alternative 
solution to meet the performance requirement listed in the code.  The performance 
requirements listed are related to maintaining certain environmental standards for example 
wetland health, watercourse health, soil erosion concerns, salinity concerns and preservation 
of essential habitat.  The Codes require the applicants to propose an alternative solution to 
meet the performance requirements that will be affected as a consequence of the 
development.   This is where the offset policy becomes relevant. In order to meet a 
performance requirement an applicant may propose to create an offset, to comply with the 
environmental performance standard.   
 
The policy establishes a number of criteria which must be satisfied before approval is 
granting allowing for the creation of the offset.  There are seven requirements 
 
1. Limitations on offset vegetation: This requirement seeks to ensure that the 
offset is created on suitable land. 
2. Selection and location of appropriate regional ecosystem: This requirement 
ensures that the offset is ideally created in the same bioregion and the same 
subregion as the development. 
3. Remnant Mapping: The offset area must be of sufficient size to comply with 
the current “Methodology for Survey and Mapping of Regional Ecosystems 
and Vegetation Communities in Queensland” which is updated by the 
Environmental Protection Agency. 
4. Obtaining ecological equivalence: This is demonstrated by meeting the 
following requirements; location, strategic position, area, comparable 
vegetation community attributes, condition of vegetation, regaining remnant 
status and landscape context attributes. 
5. Ensuring ongoing management: This requires the submission of a 
management plan. 
6. Ensuring the offset is legally secured: This will be discussed on more detail 
below. 
                                                 
2 'Department of Natural Resources and Water, Policy for Vegetation Management Offsets (2007) 
http://www.nrw.qld.gov.au/vegetation/pdf/offsets_policy_20_nov_06.pdf at 19 December 2007  
3 Vegetation Management Act 1999 (Qld) s22A. 
4 For example in the Brigalow Belt and New England Tablelands Bioregion, ten purposes are listed: 
clearing of encroachment, fodder harvesting, establishing fence or firebreak, clearing that was 
approved prior to 16 May 2003, clearing to ensure public safety, clearing of regrowth on agricultural or 
grazing leasehold land, clearing for a project declared to be a significant project, clearing which is 
thinning, clearing to control non-native plants or declared pests and clearing for an extractive industry. 
7. Other Requirements: This allows the applicant to pay a third party to create 
the offset. 
 
Under requirement six, the offset must be “legally secured”.  This term is given a precise 
meaning by the code and a flexible approach is taken to defining the requirements of legal 
security.  There are five methods prescribed which meet the policies definition of “legally 
secured”.  Many of the methods use the concept “legally binding mechanism” which is 
defined to include: dedications under the Nature Conservation Act 1992 and the Vegetation 
Management Act 1999; use of a covenant under the Land Title Act 1994, Land Act 1994 and 
the Integrated Planning Act 1997, and finally any other legally binding mechanisms which is 
approved by the Department of Natural Resources and Water.  The five ways to legally secure 
the offset provided in the policy are: 5 
 
1. The land where the offset is situated is identified and the non-remnant vegetation is 
protected by a legally binding mechanism.  The legally binding mechanism must be 
finalised (registered, declared or gazetted) and a management plan must be provided 
detailing how the offset will be managed. 
2. The land where the offset is situated is identified and the vegetation is protected by a 
legally binding agreement between the applicant and the landholder.  The agreement 
must be signed by both parties, must identify payments made under agreement and 
within 4 months a legally binding mechanism and management plan must be 
registered. 
3. Where an agreement to secure the offset has been entered into with the Department of 
Natural Resources, this will be sufficient to meet the definition of legally secured. 
4. Where a letter of obligation has been provided by the State of Queensland stating an 
intention to identify and secure the offset, this will meet the legally secured 
definition.  
5. If the offset land is identified as remnant vegetation, clearing approval must be 
shown, and the offset land must be protected by a legally binding mechanism.  The 
legally binding mechanism must be finalised (registered, declared or gazetted), must 
be supported by a management plan and documentary evidence which demonstrates 
development approval. 
 
 
Koala Habitat Offsets 
 
The Queensland government has identified koala conservation as a priority.  The Nature 
Conservation (Koala) Conservation Plan 2006 and Management Programme 2006-20166 
(The Koala Plan) has been prepared to promote the continued existence of viable koala 
populations in the wild, prevent the decline of koala habitats and promote future land use and 
development that is compatible with the survival of koala populations in the wild.  A number 
of factors have been identified which are linked to koala population density.  These are 
habitat fragmentation and loss, chlamydial disease, climate change, car strikes, dog attacks, 
fire and drought.    The Koala Plan was created under section 112 of the Nature Conservation 
Act 1992. Section 112 directs the Minister for Environment to prepare a conservation plan for 
any native wildlife, class of wildlife, natural wildlife habitat or an area that is in the opinion of 
the Minister is an area of major interest. 
 
                                                 
5 'Department of Natural Resources and Water, Policy for Vegetation Management Offsets (2007) 
http://www.nrw.qld.gov.au/vegetation/pdf/offsets_policy_20_nov_06.pdf at 19 December 2007at 23. 
6 Queensland Government, Environmental Protection Agency, Nature Conservation (Koala) 
Conservation Plan 2006 and Management Program 2006-2016 (2005) 
http://www.legislation.qld.gov.au/LEGISLTN/CURRENT/N/NatureConKP06.pdf at 11 January 2008. 
A number of legislative instruments are used in combination to achieve the overall goal of the 
koala programme.  The objective of all of these instruments in conjunction is to prevent 
further loss of koalas and increase koala numbers in the wild.  The koala plan is linked to the 
Nature Conservation Act 1992, Integrated Planning Act 1997 and the South East Queensland 
Regional Plan 2005.  The Nature Conservation (Koala) Conservation Plan creates three 
Koala Districts: A, B and C.7 Koala District A is the district with the highest koala population. 
However this district also presents the highest level of threat to koala populations due to 
development which causes habitat destruction and associated human activities which 
negatively affect the continued existence of koala in the wild. Koala District B is an area 
classified as having moderate to high threat activities for koala populations.  The final Koala 
District C contains the lowest amount of koala populations and also presents the lowest threat 
for the continued existence of koala populations.  Within Koala District A, the South East 
Queensland Regional Plan 2005 is relevant when proposals for future development are 
considered.    This plan provides guidance on how to accommodate further development in 
the South East Queensland (SEQ) region, while also protecting the region’s natural assets.   
 
In certain circumstances under the Integrated Planning Act 1997 development may be 
approved which produces a negative impact on koala populations.  Approval for this sort of 
application is limited to development in Key Resource Areas or Community Infrastructure 
Development.  The definition of these types of development is contained in the schedules to 
the Integrated Planning Act 1997.  In order for development to occur in these areas, a koala 
offset must be provided, before approval for the development is given.  The Koala 
Management Plan contains a number of Koala policies. The relevant policy concerning 
offsets is Policy 2: offsets for net benefits to koalas and koala habitat.           
 
The offset policy is comprehensive and the methods used to calculate offsets are all clearly 
defined.  Offsets must be provided to offset the “residual habitat impact” of the development.  
The residual habitat impact is defined to mean the effect of the development on the quantity, 
quality and connectivity of koala habitat on the development site.  Offsets are not required to 
compensate for non-habitat based impacts such as vehicle related mortality or domesticated 
animal attacks.  Interestingly there no additonality requirement and any measure that is taken 
to avoid, reduce, mitigate or rectify the impact on the koala habitat can be used when 
calculating the residual habitat impact, regardless of whether the activity was something that 
the applicant would have completed in any event.   
 
A flexible approach is utilised when assessing the nature of the offset activity and includes 
offset activities such as planting of cleared habitat, securing vegetated habitat that is under 
threat from development or projects which aim to reduce vehicle mortality of koalas.  An 
imperative component of the koala offset policy is that a net benefit that is large enough to 
contribute significantly to the recovery of koalas in the SEQ region is achieved.  This requires 
an overall gain in koala habitat or koala survival rates, above the pre-existing level.  The 
method used to assess net gain involves two tiers.  The first tier involves offsets which 
provide high-quality habitat and the required value of the offset package is 1.5 times the value 
of the residual habitat impact.  The second tier involves non high-quality habitat activities and 
the required value of these activities is 2.5 times the value of the residual habitat impact.  
High quality activities are defined as activities are close in proximity to the development and 
that either protect habitat that can be lawfully cleared or improve habitat values through 
rehabilitation of cleared areas.  Another factor that is considered when calculating the offset is 
the duration for which the habitat will be lost.  Timelag weightings are assigned to 
                                                 
7 The local governments of each koala district are found in Schedule 1 to the Nature Conservation 
(Koala) Conservation Plan 2006.    Generally District A includes the South East Corner of Queensland, 
District B is comprised of a small area directly above South East Queensland and District C spans a 
large region west and north of South East Queensland. 
compensate for the period where the offset activity is not finalised (i.e. during period of 
rehabilitation).  
The offset must also meet permanence criteria and must be legally protected by one of the 
following mechanisms: 
 
 A covenant under the Land Title Act 1994; 
 A conservation agreement under the Nature Conservation Act 1992; 
 A declaration that vegetation can not be cleared under the Vegetation Management 
Act 1999 and 
 By gifting the area where the offsets exist to the state or local government for 
inclusion in protected area or parkland estate. 
 
Another interesting feature of this offset policy is that koala offset activities can be used to 
meet offset requirements that are required under other government offset schemes.  For 
example if an offset is required under the Vegetation Management Act 1999, an offset can be 
generated under the Koala Management Programme 2006 to meet the Vegetation 
Management Act 1999 requirement.  The Vegetation Management Act 1999 at this stage does 
not recognise koala offsets activities within its policy.   This suggests that certain land may be 
suitable to meet the offset requirements under two offset schemes and hence raises the issue 
of double-counting.  Certain areas of land may be used to generate two types of offsets: for 
example a koala offset and a vegetation management offset.  This creates a system where 
each individual environmental value is able to generate a separate environmental offset, and 
consideration must be given to the environmental soundness of such a scheme.  This is an 
issue that the government should bear in mind, when seeking to create an Environmental 
Offsets Policy.   
 
The policy requires that an approved offset agreement must be concluded between the 
applicant and the Environmental Protection Agency, and that operates as a legal agreement 
enforceable through the principles of contract law.  This agreement is a separate legal 
instrument and does not form part of the development approval instrument.  The purpose of 
the offset agreement is to provide recourse should the applicant not carry out their offset 
obligations.  Generally the offset agreements will contain a clause requiring a financial 
guarantee that the offset provisions will be met.  To meet development approval, the applicant 
must show evidence of an approved offset agreement, but not evidence of the actual offset 
activity.  This can be compared with offset schemes which require the existence of offsets 
prior to development approval.8  The policy also contemplates the creation of a “koala bank”. 
A bank is a third party which generates offset credits and who then sells these offset credits to 
applicants.  A environmental bank is different from an offset scheme, as the bank attributes a 
value to environmental offset, and then sells the offset to applicants who use the offset to 
meet the development requirements.  A koala offsets bank is being developed by the 
Queensland Government.  This is another interesting aspect of this scheme, as environmental 
bank sites have generally been created by the private sector. 
 
 
Marine Habitat Offsets 
The Department of Primary Industries and Fisheries has a policy entitled Mitigation and 
Compensation for Works or Activities Causing Marine Fish Habitat Loss9 this policy operates 
under the Integrated Planning Act 1997 and the Fisheries Act 1994.  Queensland Fisheries 
Service has opted to use a “No Net Loss of Marine Fish Habitat” as its objective for assessing 
                                                 
8 An example of this is the Wetland Mitigation Banking Model used in the United States of America, 
regulated under the Clean Water Act. 
9 Melissa Dixon and John Beumer, 'Mitigation and Compensation for Works or Act Causing Marine 
Fish Habitat Loss: Fish Habitat Management Operational Policy FHMOP 005' (Queensland Fisheries 
Services: Department of Primary Industries and Fisheries, 2002)  
development applications.  The no net loss objective is implemented through a number of 
strategies to offset fish habitat losses:10 
 
 Use of best practice methodologies, namely Environmental Management Plans, 
including monitoring; 
 Habitat productivity enhancement; 
 Allocation of funds for research into fish habitats; 
 Fisheries stock enhancement 
 Restoration or replacement of fish habitat; 
 Use of bonds (to ensure compliance with permit requirements); 
 Mitigation programmes; 
 Compensation programmes;  
 Fish habitat (relinquishment of private tenure over wetlands) and 
 Fish habitat acquisition. 
 
Section 76D of the Fisheries Act 1994 requires the chief executive to consider the potential 
impact that the development will have on the management, use, development and protection 
of fisheries resources and fish habitats.  If the development is approved,  section 76 I gives the 
chief executive broad power to impose any conditions that they consider appropriate based on 
the objectives of the Fisheries Act 1994.  The overarching objective of the Act is the 
implementation of ecologically sustainable development in marine areas.  Section 76I allows 
for the chief executive to require mitigation or compensation activities as provided for under 
the relevant policy.  Offset conditions are attached to a development application under section 
76L (2) (e) of the Fisheries Act 1994.      
 
The policy distinguishes between mitigation and compensation.  Mitigation is defined to 
mean activities carried out on the site and compensation which is defined to mean activities 
that are carried out off-site.  When the chief executive considers the development application 
there are three possible outcomes for development applications which propose to affect 
marine habitat areas. Firstly it might be found that the development can avoid fish habitat 
loss, this is a form of on-site mitigation.  Secondly, it might be found that the development 
can minimise fish habitat loss and this is again on-site mitigation.  Finally it might be found 
that the development has to compensate for fish habitat loss and this would be an example of 
off-site compensation.  The third example: off-site mitigation is the equivalent of an offset 
provision for marine habitat.  The off-site mitigation would in most cases require restoration 
or replacement of fish habitat in order to meet the no net loss objective of the policy and the 
ecological sustainable development goal of the Fisheries Act 1994. 
 
Conclusion 
 
The whole of government approach for environmental offsets will draw heavily from the 
current offset provisions provided for under the Vegetation Management Act 1999 and the 
Nature Conservation Act 1992.  An integrated approach for assessing and calculating 
environmental offsets is the most sensible path forward for environmental offset policy.  This 
policy will provide a cohesive summary of offset activities currently recognised by the 
Queensland government and may encourage the development of additional offset activities.  
No doubt in the future, the construction of major roads and highways will have to be offset 
and this policy will be able to inform this type of activity.  A stable offset policy, may then 
lead to the development of new markets for environmental services. If constructed correctly 
this will shift the restoration and establishment costs associated with managing environmental 
values to the private sector. 
                                                 
10 Melissa Dixon and John Beumer, 'Mitigation and Compensation for Works or Act Causing Marine 
Fish Habitat Loss: Fish Habitat Management Operational Policy FHMOP 005' (Queensland Fisheries 
Services: Department of Primary Industries and Fisheries, 2002), at Appendix 1 
